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IN

THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)

NO. 47033-2019

)

Plaintiff-Respondent,

)

v.

)

Ada County Case No.

)

CR01-18-10706

)

LORINDA KAYE HARDY,

)

RESPONDENT’S BRIEF

)

Defendant-Appellant.

)
)

ISSUES
1.

Has Hardy

failed to establish that the district court

abused

its

uniﬁed sentence of 14 years, with two years ﬁxed, upon her guilty plea
2.

Has Hardy

failed to establish that the district court

abused

its

discretion
to

by imposing a

grand theft?

discretion

by denying her

Rule 35 motion for a reduction 0f sentence?

STATEMENT OF THE CASE
Between November

1,

2010, and August 28, 2017, Hardy embezzled a

$75,324.36 from her employer Via unauthorized

ATM

total

of

withdrawals, debit card transactions and

“fake vendor invoices,” and a total 0f $10,908.89 Via “[p]aycheck withholding manipulations.”
(PSI, pp. 5, 60-61.1)

fraud

by computer.

The

state

(Aug, pp.

charged Hardy With two counts 0f grand theft and one count 0f
1-2.)

Pursuant t0 a plea agreement, Hardy pled guilty to one

count of grand theft and the state dismissed the remaining charges. (R., pp. 28-29.) The
court imposed a uniﬁed sentence 0f 14 years, With

two years ﬁxed.

a notice of appeal timely from the judgment 0f conviction.

(R., pp. 52-55.)

(R., pp. 59-61.)

district

Hardy ﬁled

She also ﬁled a

timely Rule 35 motion for a reduction of sentence, which the district court denied.

(R., pp. 64,

68-69.)

Hardy

asserts that the district court

abused

its

discretion

0f 14 years, with two years ﬁxed, upon her guilty plea t0 grand

motion for a reduction 0f sentence. (Appellant’s

by imposing

theft,

a uniﬁed sentence

and by denying her Rule 35

brief, p. 3.)

ARGUMENT
I.

Hardy Has Failed T0 Show That The
A.

District

Court Abused

Its

Sentencing Discretion

Introduction

The

district court

imposed a uniﬁed sentence of 14

Hardy’s grand theft conviction.

(R., pp. 52-55.)

On

appeal,

years, with

two years ﬁxed,

for

Hardy contends her sentence

is

excessive in light 0f her substance abuse, depression and anxiety, support from family and

friends,

and purported remorse.

(Appellant’s brief, pp. 3-6.)

The record supports

the sentence

imposed.

1

PSI page numbers correspond With the page numbers of the electronic ﬁle “Conf.Docs.-

Hardy.pdf.”

Standard

B.

“An
sentence

appellate review 0f a sentence

not

is

Of Review

illegal, the

clear abuse of discretion.”

2017).

sentence

Idaho

was

based 0n an abuse 0f discretion standard. Where a

appellant has the burden to

the defendant

excessive, considering any

conﬁnement

protecting society and to achieve any or
retribution applicable t0 a given case.”

App. 2018).

The

differing weights

when

392 P.3d 1243, 1246

must show

View of the

by

facts.”

District

is

trial

of the governing

State V. McIntosh, 160

reasonable if

it

appears at

all

0f the related goals 0f deterrence, rehabilitation, or

State V. Reed, 163 Idaho 681,

417 P.3d 1007, 1013

judge, this Court will not substitute
differ.”

Li. at 8,

368 P.3d

at

its

9,

368 P.3d

(Ct.

Court Did Not Abuse

Its

at 629.

View of a reasonable sentence

628 (quoting State

V.

Stevens, 146

Furthermore, “[a] sentence ﬁxed Within the

the statute will ordinarily not be considered an abuse of discretion

by

the

645 P.2d 323, 324 (1982)).

Discretion

sentencing, the district court articulated the correct legal standards applicable to

decision and noted that

Hardy had not been deterred by

also failed t0 rehabilitate, as she

was previously provided

prior legal sanctions and that she

p. 31, L. 2.)

The court found

that

its

had

the beneﬁt 0f the retained jurisdiction

program, but she nevertheless went 0n t0 “repeatedly Victimize another business.” (TL,

25 —

App.

necessary t0 accomplish the primary objective of

court.” Li. (quoting State V. Nice, 103 Idaho 89, 90,

The

that in light

(Ct.

is

Idaho 139, 148-49, 191 P.3d 217, 226-27 (2008)).
limits prescribed

unreasonable and, thus, a

deciding upon the sentence. McIntosh, 160 Idaho at

Where reasonable minds might

At

it is

has the discretion t0 weigh those objectives and give them

district court

“In deference t0 the

C.

that

368 P.3d 621, 628 (2016). “A sentence of conﬁnement

1, 8,

the time of sentencing that

trial

show

State V. Bonilla, 161 Idaho 902, 905,

“T0 show an abuse of discretion,

criteria, the

is

Hardy was a “multiple offender

in

p. 29, L.

need 0f correctional

treatment,” and that, “if [she was] out in the community, [she would] commit another crime.”
(Tr., p. 30, Ls. 10-17.) The court concluded that a unified sentence of 14 years, with two years
fixed, “serves the purpose of punishment as well as protecting society” (Tr., p. 31, Ls. 7-8), and
stated that it was imposing a shorter fixed term so that Hardy could “get out and pay that
restitution” (Tr., p. 31, Ls. 16-18). Further, the court explained that “the indeterminate time of
the maximum is necessary so that if you feel like you don’t need to repay that restitution, you’ll
simply stay within the purview of the Department of Corrections and they can put you back in
prison for any of that indeterminate time if you continue to involve yourself in criminal
conduct.” (Tr., p. 31, L. 22 – p. 32, L. 4.)
Review of the record supports the district court’s exercise of sentencing discretion.
Hardy is a multiple offender, with a history of committing theft crimes – her record contains
convictions for a prior grand theft as well as a petit theft that was amended from forgery; she
previously received withheld judgments for forgery and for forgery of a financial transaction
card; and, in this case, she “manipulated or falsified accounting records over a period of seven
years.” (PSI, pp. 7-8, 20 (emphasis added).) Hardy has previously participated in the retained
jurisdiction program, she has been afforded prior opportunities on probation, and she has “served
jail time in Ada County, Idaho and prison time in Pocatello, Idaho,” but she nevertheless
continued to commit crimes of theft. (PSI, pp. 8-9.) The presentence investigator determined
that Hardy presents a moderate risk to reoffend and recommended “an order of penal
incarceration,” concluding that Hardy’s criminal actions in this case were “well thought out and
methodical in nature,” and that “previously imposed sanctions have failed to satisfy the goals of
deterrence and rehabilitation.” (PSI, p. 20.) All of this information supports the district court’s
determination that Hardy is a multiple offender, that she has failed to rehabilitate or be deterred

4

despite prior legal sanctions and rehabilitative opportunities, and that a prison sentence was
necessary to meet the goal of retribution and to protect the community from Hardy’s continuing
criminal behavior.
On appeal, Hardy argues that her sentence is excessive in light of her substance abuse,
depression and anxiety, support from family and friends, and purported remorse. (Appellant’s
brief, pp. 4-6.) However, Hardy – now

– has been abusing drugs since she was

(PSI, pp. 3, 25), she previously participated in mental health counseling “for two years”
(PSI, p. 15), she has historically had support in the community (PSI, pp. 494, 541-43), and she
has previously expressed remorse for her criminal behavior (PSI, p. 550), yet none of these
factors precluded her from repeatedly stealing from her employer over a period of seven years.
Furthermore, Hardy had the opportunity to seek additional treatment for her mental health issues
and for her substance abuse over that seven-year period, but she did not do so until after her
employer discovered the thefts (PSI, pp. 18, 55), which raises doubts regarding her genuine
desire to change. Hardy has failed to show an abuse of discretion, particularly considering her
repeated decisions to steal over a period of seven years, during which she had community
support but made no apparent attempt to rehabilitate or to cease her criminal offending.
Hardy’s sentence is appropriate in light of her ongoing criminal behavior, her failure to
rehabilitate or be deterred, and the risk she presents to the community.

Hardy has not

demonstrated that the district court abused its discretion when it determined that a unified
sentence of 14 years, with two years fixed, was necessary to meet the goals of sentencing.

5

Hardy Has Failed T0 Show The District C0111; Abused Its Discretion When
Motion For Reconsideration Of Her Sentence
A.

It

Denied Her

Introduction

Hardy next

asserts that the district court

motion for a reduction of sentence, “in
Rule 35 motion.” (Appellant’s

abused

of the

light

new

Hardy has

brief, p. 6.)

its

discretion

when

it

denied her Rule 35

information offered in support 0f her

failed t0 establish

any basis for reversal of

the district court’s order denying her Rule 35 motion.

B.

Standard

Of Review

“A motion

for reduction

of sentence under I.C.R. 35

addressed t0 the sound discretion 0f the court.” State
955, 958 (Ct. App. 2016).

sentence

is

“When presenting

excessive in light of

district court in

new

V.

is

essentially a plea for leniency,

Burggraf, 160 Idaho 177, 180, 369 P.3d

a Rule 35 motion, the defendant must

show

that the

or additional information subsequently provided t0 the

support of the Rule 35 motion.” State V. Huffman, 144 Idaho 201, 203, 159 P.3d

838, 840 (2007).

C.

Hardy Failed To Show Her Sentence Was Excessive
Hardy provided n0 “new” information

sentence.

She merely stated

that she

in support

“was motivated

In Light

Of New

Information

of her Rule 35 motion for a reduction of

t0 take funds in part [due] t0 not

having

medical insurance and the need to pay for medical treatment, which she did not mention
time of sentencing.” (R.,
sentencing,

it

p. 64.)

Because

was not “new” information.

this

E

information was

State V.

known

to

Hardy

at the

at the

time 0f

Wade, 125 Idaho 522, 526, 873 P.2d

167,

171 (Ct. App. 1994) (information in the possession 0f defendant and counsel at the time of

sentencing “is not

new

0r additional information”

When

later

submitted in support of a Rule 35

motion for sentence reduction).
light

Rule 35 functions to allow a defendant to request leniency in

of “new or additional” information that was not available at the time ofsentencing, not to

allow a defendant t0 purposefully withhold information that was clearly available
sentencing so that she can later present

it

as

“new”

Because Hardy presented no new evidence

for the purpose

in support

at the

time of

0f a Rule 35 motion.

of her Rule 35 motion, she failed t0

demonstrate in the motion that her sentence was excessive.

showing, she has failed t0 establish any basis for reversal of the

Having

failed t0

district court’s

make such

a

order denying her

Rule 35 motion.

CONCLUSION
The

state respectfully requests this

Court t0 afﬁrm Hardy’s conviction and sentence and

the district court’s order denying Hardy’s Rule 35 motion for a reduction 0f sentence.

DATED this 4th day of December, 2019.

_/s/

Kenneth K. Jorgensen

KENNETH K. JORGENSEN
Deputy Attorney General

VICTORIA RUTLEDGE
Paralegal
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Kenneth K. Jorgensen

KENNETH K. JORGENSEN
Deputy Attorney General

